
Bankruptcy and the Capital Market
Phase 2

The Egypt Capital Markets Development ProjectThe Egypt Capital Markets Development Project

May 2001

USAID Contract No. 263-C-00-98-00067-00



TABLE OF CONTENTS

 Introduction 1

I. Key Settlement Standards 1

II. Key Legal Provisions 2

III. Issues Related to Egyptian Bankruptcy Rules Issues 3

IV. IOSCO and Some G-30 Compliant Model Provisions   4

V. Proposed Amendments to Egypt Bankruptcy Rules   7

Appendices

A. Workshop Participants and Agenda

B. Workshop Presentation Slides



BANKRUPTCY AND THE CAPITAL MARKET PHASE TWO

IntroductionIntroduction

Misr for Clearing, Settlement, and Depository (MCSD) and the Capital Markets Development
(CMD) project, under Phase Two of our task on the Egyptian Bankruptcy Law, worked with
market representatives in October 2000 to determine ways of resolving bankruptcy
provisions conflicting with the new Central Securities Depository Law (Law 93/2000). The
recommendations are designed to enabling those conducive to the reduction of settlement risk
to prevail.

Participants of a March 29, 2001 workshop had already identified these conflicting
provisions, where potential and the real problems posed by those provisions were raised
with industry representatives. Subsequent to that workshop, a report was prepared
summarizing our assessment and conclusions.

These efforts are governed by specific clearing and settlement standards. In 1993, the Group
of Thirty on Clearing and Settlement (G-30) and the Bank for International Settlements (BIS)
identified categories of risk pertaining to the clearance and settlement of securities
transactions. In Egypt, MCSD, the national central securities clearing and settlement
organization, is mandated by the Capital Market Law (Law 95/1992) and the Central
Securities Depository and Registry Law to identify and manage such risks for the benefit of
the capital market.

Central depositories must address legal risk, which is the risk that the risk containment
mechanisms used to guarantee the settlement of trades will not be enforced because of
conflicts with other laws. Many of those laws do not account for the needs of the capital
market. In Egypt, these risk containment mechanisms are mandated by the Capital Market
Law, the Central Securities Depository and Registry Law, and MCSD’s master contract and
rules, which were approved by the CMA. Legal risk is also the risk that unclear legal and
regulatory provisions will create uncertainty, leading to misinterpretation and litigation.

An important source of legal risk resides in the bankruptcy law because its provisions do not
harmonize and have not been amended to accommodate the needs and requirements of the
capital market.

I. Key Settlement StandardsI. Key Settlement Standards

It is a widely acknowledged standard that all trades must settle on the due date. This standard
applies, by virtue of the new Central Securities Depository and Registry Law, to MCSD who
has been given the responsibility to ensure that a trade will settle notwithstanding the failure
of a financial institution or its client. If trade does not settle, investors will lose confidence in
the Egyptian stock exchange, the capital market, and their good reputation.

In addition, the failure to settle will lead to the failure of other participants – often referred to
as the “domino effect” – and “systemic risk.”

Settlement Risk Containment: There are standard risk containment mechanisms utilized by
depositories and settlement systems around the world that have become generally accepted as
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best practices. MCSD does and should implement these best practices. The legal framework
of the capital market must also enable MCSD to safely and surely implement them, without
being at risk that they be invalidated by other laws. These practices are meant to provide
MCSD the ability to fulfill its role mandated by the law: to ensure MCSD participants will
settle all their trades, under any adverse situation.

A first and basic means of risk containment is the guarantee to MCSD that the collateral held
by MCSD, and the right of MCSD to retain assets on deposit or standing to the credit of the
defaulter, can be exercised in the event of participant insolvency or bankruptcy. This allows
MCSD, as a secured or preferred creditor, to either sell those securities that MCSD paid for
on behalf of the defaulting buyer and to utilize the buyer’s Settlement Guarantee Fund (SFG)
contribution, or to utilize the defaulter’s contribution to fund the buy-in of the securities that
the defaulter has not delivered and to utilize the sales funds received from the seller.

A second risk containment mechanism is the collection of contributions to the SGF. The
amount of the guarantee collateral, in the form of participants’ contributions, is calculated
pursuant to a CMA approved formula and in accordance with a periodic assessment of  the
settlement risks posed by the market value of the participants’ transactions.

A third risk containment is the use of “netting”and “novation.” The legal concept of novation
is twofold: to transform numerous contractual obligations (i.e. all the buy and sell trades done
by a broker on that day) into a single newer and netted obligation (“netting”), and the
substitution or replacement by a new party instead of the original seller and buyer participant
(such as when the central depository becomes the counterpart in every trade). The new
contract obligates and entitles the participant to deliver or receive a net amount of the various
securities bought and sold, and to pay for or receive the net amount of the total purchases less
the total sales on that given day.

A fourth risk remedy is to allow MCSD to suspend providing its clearing and settlement
services to, or terminate its contract with, a participant upon its becoming insolvent or
bankrupt.

Investor Asset Protection: Client assets held at a financial intermediary should not be used
to pay creditors of the bankrupt participant and should be easily identified and kept in a
separate client account so they can be returned to their client owners without delay.

II. Key Legal ProvisionsII. Key Legal Provisions

The Central Securities Depository and Registry Law contains several provisions relevant to
containing settlement risks. Article 52 instructs MCSD to complete the settlement transactions
before the issuance of a bankruptcy judgment. It is unclear, however, how this provision
applies prior to a participant being declared bankrupt.

Article 22 requires participants to enter into a contract with MCSD and to give a pledge to
MCSD as a principal or on behalf of their clients. This article allows MCSD to use the
pledge as collateral to cover the settlement obligations of the defaulter to a settlement.
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III. Issues Related to Egyptian Bankruptcy Rules IssuesIII. Issues Related to Egyptian Bankruptcy Rules Issues

Bankruptcy could be initiated or declared after the customer’s trade is executed when his
securities or cash already are with the participant, but before the participant delivers the
securities or cash to MCSD. In other instances, securities or cash may be in a MCSD account
but transactions have not yet settled, or the customer may have placed an order but has yet to
deliver the cash or securities to the participant.

Uncertain Bankruptcy Rules: Article 591 is a unique provision raising several questions. It
reads that, “After the bankruptcy declaration ruling is pronounced, no clearing arrangements
shall take place between the bankrupt’s due rights and his obligations, unless a link connects
them together. This linkage exists particularly if the rights and obligations arise from one
reason, or a current account comprises them.” While this seems to apparently allow MCSD to
complete settlement, it permits the syndic (trustee in bankruptcy) to “cherry pick.” This
allows a trustee to choose which trades he will settle based on whether they are profitable or
not.

Article 592 can also be construed as helpful to the capital market laws and regulations. It
provides that the bankrupt property shall not comprise property owned by other than the
bankrupt. However, this does not constitute enough support to argue that customer property is
safe from the syndic.

Conflicting Bankruptcy Rules: There are several provisions in the Egyptian bankruptcy
rules that are not consistent with capital market laws and regulations.

Article 643 permits the sale of assets of the bankrupt. There is a serious concern that assets of
the bankrupt broker many include client assets. The bankruptcy judge permits selling the
bankrupt’s property if the sale is necessary to obtain money for spending on the bankrupt’s
affairs, or if the sale will realize positive benefit to the creditors of the bankrupt.

The rules do not protect the contributions made by the broker to the SGF or MCSD and they
also permit the syndic of the bankruptcy not to fulfill all trading contracts, thereby allowing
“cherry picking.” These are in violation of the standard that all trades must be settled.

Article 623 provides that bankruptcy declaration rulings shall not result in rescinding the
contracts that bind the two sides, and to which the bankrupt is party, unless they were based
on personal considerations. However, the article also provides that if the bankruptcy trustee
does not execute the contract, or does not continue its execution, the other party may demand
its rescission. All decisions the bankruptcy trustee takes concerning the contract shall be
brought before the bankruptcy judge to permit them.

Under certain circumstances, the bankrupt broker could continue operating business. This
questions the applicability of Article 645.

Article 590 provides that a bankrupt broker shall not settle his debts or receive his due rights.

Articles 616 and 618 provide for certain creditors to have priority over customers in the
bankruptcy, such as for taxes and wages, while article 635 permits a bankruptcy judge to
allow money necessary for spending on the urgent matters. Article 596 permits the bankruptcy
judge to determine an allowance for the bankrupt to be paid from the bankruptcy funds.
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Article 594 provides that no court action shall be taken against the bankrupt, nor shall steps
be followed therefore with the exception of the following: The actions connected with the
property and dispositions not included in the bankruptcy. This raises an issue as to whether
MCSD can complete transactions to settle.

Article 605 provides that ordinary creditors or the general lien creditors shall not, after the
court bankruptcy, institute individual cases against the bankruptcy, nor take any judiciary
procedures against it. The issue of a bankruptcy declaration ruling shall result in
discontinuing the individual cases brought by the creditors and staying the execution of
proceedings that these creditors began before the bankruptcy declaration ruling was issued.

IV. IOSCO and Some G-30 Compliant Model ProvisionsIV. IOSCO and Some G-30 Compliant Model Provisions
Numerous countries are faced with the same bankruptcy problems adversely affecting their
capital markets. The draft clauses below are excerpted from North American and other laws
adopted to harmonize bankruptcy legislation with the capital market legal framework.

These provisions illustrate how clear and specific the legislator has been to safely ensure that
bankruptcy will not adversely affect the clearing and settlement process and the use of risk
containment mechanisms at the disposal of the central clearing house. The practical result is
that a trustee (syndic) in bankruptcy in these countries would not even litigate or challenge in
a court of justice the right of the depository to use any of the risk containment measures at its
disposal in order to complete settlement.

Issue 1: The trades will settle despite bankruptcy

“The filing of a petition does not operate as a stay of the settlement clearing agency to settle
securities contracts.” Section 362 of the U.S. Bankruptcy Law.

“The exercise of a contractual right of a stockbroker or securities clearing agency to cause the
liquidation of a securities contract shall not be stayed, avoided or otherwise limited by
operation of any provision of the Bankruptcy Law.” Section 555 of the U.S. Bankruptcy Law.

“The trustee shall promptly discharge all obligations of the debtor to a customer relating to
securities or cash by delivery of securities or the making the payments to or for the account of
such customer.” Section 78fff-2 of Securities Investor Protection Act.

“The trustee shall, to the extent that securities can be purchased in a fair and orderly market,
purchase securities as necessary for the delivery of securities to the customer.” Section 78fff-
2(d) of Securities Investor Protection Act.

Issue 2: SGF contributions are protected

Contributions of participants to the SGF pursuant to the rules of MCSD cannot be considered
preferential payments or fraudulent preferences over other creditors.

“The trustee may transfer an interest of the debtor in property that was incurred on or within
one year before the filing of the bankruptcy if the bankrupt received less than a reasonably
equivalent value in exchange for such transfer. For purposes of the bankruptcy law, a stock
broker or securities clearing agency that receives settlement payment takes for value to the
extent of such payment.” Section 548 of the U. S. Bankruptcy Law.
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“The trustee may not avoid transfer if in payment of debt incurred by debtor in the ordinary
course of business or financial affairs of the debtor and the transferee, made in the ordinary
course of business or financial affairs of the debtor and the transferee, and made according to
ordinary business terms.” Section 547 of the U.S. Bankruptcy law.

“Avoidance of preference does not apply in respect of a margin deposit made by a clearing
member with a clearing house.” Section 95 of Canadian Bankruptcy Law.

“Margin deposit means a payment, deposit, or transfer to a clearing house under the rules of
the clearing house to assure the performance of the obligations of a clearing member in
connection with security transactions.” Section 96 Canadian Bankruptcy Law.

Issue 3: Customer property used to pay creditors

In Section 741 of the U.S. Bankruptcy Law, “customer name security” means security held for
the account of a customer on the date of the filing of the petition; registered in such customer’s
name on such date or in the process of being so registered under instructions from the debtor.

In addition, “customer property,” according to the U.S. Bankruptcy Law section 741, means
“cash security or other property and proceeds of such cash security or property received
acquired or held by or for the account of the debtor from or for the securities account of the
customer including property that was unlawfully converted from and that is the lawful
property of the estate.”

Section 751 provides, “The trustee shall deliver any customer name security to or on behalf
of the customer entitled to such security.”

The purpose of a liquidation proceeding under SIPA shall be to deliver, “as promptly as
possible after appointment of a trustee in such liquidation, customer name securities to or on
behalf of the customers of the debtor and to distribute customer property and otherwise satisfy
net equity claims of customers.” Section 78fff of SIPA.

“Trustee shall deliver securities to or on behalf of customers to the maximum extent
practicable in satisfaction of customer claims for securities.” Section 78 ffff-1 of SIPA.

“Where a securities firm becomes bankrupt, securities owned by the securities firm and
securities and cash held by or for the account of the securities firm or a customer, other than
customer name securities, vest in the trustee.” Canadian Bankruptcy Law, section 261.

Issue 4: Bankrupt broker can not operate its business

“The purpose of a liquidation proceeding is to liquidate the business of the debtor.” Section
78fff of SIPA.

“It shall be unlawful for any broker or dealer for whom a trustee has been appointed to
engage thereafter in business as a broker or dealer.” Section 78 jjj of SIPA.

Issue 5: Subrogation

A clearinghouse can be subrogated to its customer participants in a liquidation proceeding.
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“The purpose of a liquidation proceeding shall be to enforce rights of subrogation.” Section
78fff of SIPA.

“If the registered clearing agency sustains a net loss on the close out of such contracts, they
shall have the right to participate in the general estate as unsecured creditors to the extent of
such loss.” Section 78 ffff-2 (e) of SIPA.

“SIPC shall be subrogated to the claims of such customers against the member.” Section 78
fff-4 of SIPA.

Issue 6: Netting

Netting gives the ability to the clearinghouse to reduce the debt of the bankrupt participant by
the amount of the credit owed to it. Bankruptcy laws can prevent netting of a bankrupt
broker’s debts and credit. As a result, the debtor must pay the broker, but the creditors of the
broker only have a claim in bankruptcy.

A broker or dealer shall net all profits and losses on all contracts closed under section 78 fff-
1(e) of SIPA.

This section, 118 of the Canadian Bankruptcy Law, provides that nothing in this law affects
the rights of a party to a contract including an eligible financial contract with respect to set-
off.

Issue 7: Termination of settlement services contract

Nothing in the bankruptcy law affects the rights of a party to a contract, including an eligible
financial contract with respect to termination. Bankruptcy Law, section 118.

V. Proposed Amendments to Egypt Bankruptcy RulesV. Proposed Amendments to Egypt Bankruptcy Rules

Given the uncertainties and possible conflicts presented above concerning the bankruptcy
rules in Egypt, consideration of the following amendments are recommended.

1. Notwithstanding provision 643, any property of the customer of a bankrupt broker
may not be used to settle debts of the bankrupt including taxes, wages, or
administrative expenses of the syndic.

2. Syndic is not permitted to institute a lawsuit against SGF to recover payments made to
SGF and MCSD that are for contributions or moneys to settle securities transactions.

3. Under no circumstances may the bankrupt broker or Syndic operate the business of the
broker after the declaration of bankruptcy, other than for the orderly liquidation of the
accounts and the broker.

4. Consistent with Article 52, neither the syndic, the bankrupt brokers, nor creditors of
the bankrupt broker shall interfere with the settlement of transactions by MCSD.

5. To the extent a syndic shall close a securities transaction, he shall close all such
transactions that have been netted.
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6. Notwithstanding provisions of the Bankruptcy Law that provides any disposition of
the property of a bankrupt after declaration of bankruptcy unless the court orders
otherwise shall be void unless with the consent or ratification of the court, those
provisions shall not apply to any disposition of deposited securities.

7. MCSD may terminate its agreement to clear or settle securities transactions or to act
as a depository for securities, with an insolvent participant or with a participant in
respect of which bankruptcy proceedings are taken, whether such proceedings are
voluntary or involuntary.

8. Upon terminating its agreement to clear or settle securities transactions or to act as a
depository for securities between the insolvent participant and MCSD, and if on
termination there is a net termination sum owed to MCSD by the insolvent participant,
MCSD shall be deemed to be a creditor of the insolvent participant in respect of that
net termination sum.

9. MCSD may, notwithstanding any other provisions, realize assets of the insolvent
pursuant to a pledge in favor of the MCSD.

Without such amendments, the Egyptian securities settlement system may not possess a well-
founded, clear, and transparent legal basis. This would fail to meet the recommendations of
theG-30, reiterated by the 2001 joint report of BIS and the IOSCO, on how to build a better
settlement structure.



APPENDIX A: WORKSHOP PARTICIPANTS AND AGENDA

MCSD Legal Workshop on Capital Market and Bankruptcy Issues

Date: Thursday, October 19, 2000

Time: from 9:30 am to 13:00 - lunch will be served

Place: CMD meeting room of the Capital Market Development Project

20, Aisha el Taimoriya, 2nd Floor – Garden City (tel: 795-0353)

Speaker: Marc E. Albert, Esq., and bankruptcy law practitioner

Morrison & Hecker, L.L.P Washington, DC.

Invitees:

Dr. Ziad Bahaa-El Din Advisor to the Minister, Legal Affairs, MOE

Ashraf Shoukry Legal Advisor, MOE

Sameh Abo Zaid Legal Advisor, MOE

Abdel Azeem El Shehewi CBE

Mohamed Gamal El Din CBE

Nassrah Mahmoud Taha CBE

Samia Abdel Wahab Turky CBE

Ahmed Sabri Judge, National Center of Judicial Studies

Amr El Nokaly Citibank

Hatem Badr Citibank

Ali Aissia Aamr ECMA

Mohamed Abdel Salam MCSD

Ashraf El Kaadie MCSD

Reda Farahat MCSD

Ahmed Akram Helmi MCSD
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Reham  Gamal Mahmoud MCSD, (Operation)

Mohamed Kamal CASE

Karim Adel Kamel Adel Kamel Law Office

Raouf Kedwani Int. Bank Misr America

Bassel Gamal Aly CIB

Hesham Abdel Fattah CIB

Rania Zayed Fortune Financial Team

Assem Ragab Fortune Financial Team

Mark Prothero EBB

Omayma Youssry EBB

Tamer Erfan Al Ahly Real Estate Dev. Co

Gada Kortom Shalakany Law Firm

Dr. Mohie El Dien Alam El Dien Shalakany Law Firm

François Pépin CMD

Michael Porter CMD

Neffertiti Tosson CMD
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AGENDA

1. Purpose of this Workshop

2. Mandate

3. Key settlement provisions

4. Bankruptcy impact on the capital market

5. Egyptian law and the new Central Securities Depository and Registry Law

6. Laws that follow IOSCO and G- 30 recommendations

7. Draft provisions

8. Feedback discussion

9. Next steps



APPENDIX B: WORKSHOP PRESENTATION SLIDES

MCSD Legal  Workshops

C a p i t a l  M a r k e t s  a n d  D r a f t  N e w  B a n k r u p t c y  L e g i s l a t i o n
1 9  O c t  2 0 0 0

K e y  S e ttlement Provisions

u a l l  t r ades  mus t  se t t l e  on  se t t l emen t  da te

u c o n t r i b u t i o n s  t o  t h e  S G F  a r e  p r o t e c t e d

u cus tomer  p rope r t y  i s  p ro t ec t ed  f r om c red i t o r  c l a ims

u d e p o s i t o r y  m a y  t e r m i n a t e  c o n t r a c t s  w i t h  b a n k r u p t
b roke r s

u c u s t o m e r  m o n e y  a n d  s e c u r i t i e s  a r e  r e t u r n e d  t o  t h e
cus t omers

u s u b s t i t u t e  o f  d e p o s i t o r y  f o r  d e f a u l t i n g  b r o k e r

u Net t i ng  o f  a l l  p ro f i t s  and  l o sses  on  con t r ac t s
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Depos i tory  and Centra l  Reg is t ry  for
Secur i t ies  Law No.  93 o f  2000:

Article 52

u I n  t h e  e v e n t  o f  b a n k r u p t c y  o f  a n y  c e n t r a l  d e p o s i t o r y
m e m b e r  ( D C M ) ,  t h e  c o m p a n y  s h a l l  c o m p l e t e  a l l
t r a n s a c t i o n s  i n  w h i c h  s u c h  m e m b e r  w a s  a  p a r t y  b e f o r e  i t
w a s  d e c l a r e d  b a n k r u p t .  A l l  s u c h  t r a n s a c t i o n s  s h a l l  b e
e n f o r c e a b l e  a g a i n s t  a l l  p a r t i e s .

u T h e  A u t h o r i t y  m a y  i n v a l i d a t e  a n y  o r  p a r t  o f  a  t r a n s a c t i o n ,
o n  i t s  o w n  o r  a t  t h e  r e q u e s t  o f  t h e  r e p r e s e n t a t i v e  o f  t h e
c red i t o r s ( t rus t ee  -  s ynd i c )  o f  t he  bank rup t  Pa r t i c i pan t  i f
t h e   t r ansac t i on  i s  e f f e c t ed  i n  m i s conduc t .

Depos i tory  and Centra l  Reg is t ry  for
Secur i t ies  Law No.  93 o f  2000:

Article 22
u A  P a r t i c i p a n t  s h a l l  e x e c u t e  a  w r i t t e n  a g r e e m e n t  w i t h  t h e  c o m p a n y ,

s u b s t a n t i a l l y  i n  t h e  f o r m  o f  t h e  m o d e l  a g r e e m e n t  a p p r o v e d  b y  t h e  C a p i t a l

M a r k e t  A u t h o r i t y ,  p r o v i d e d  t h a t  P a r t i c i p a n t  i s  o b l i g e d  t o :

– c o m p l y  w i t h  t h e  r u l e s ,  s y s t e m s  a n d  p r o c e d u r e s  o f  t h e  c o m p a n y  a n d  m o d i f i c a t i o n s

t h e r e t o  m a d e  b y  t h e  c o m p a n y ,  o n c e  a p p r o v e d  b y  t h e  C a p i t a l  M a r k e t  A u t h o r i t y .

– p a y  t h e  f e e s  a n d  e x p e n s e s  f o r  t h e  s e r v i c e s  p r o v i d e d  b y  t h e  c o m p a n y ,  a n d

c o m p e n s a t e  t h e  c o m p a n y  f o r  a n y  v i o l a t i o n  o f  t h e  r u l e s ,  s y s t e m s  a n d  p r o c e d u r e s ;

– p l e d g e  t h e  s e c u r i t i e s  d e p o s i t e d  a t  t h e  c o m p a n y  i n  h i s  n a m e  a n d  f o r  i t s  a c c o u n t

w h e n e v e r  r e q u i r e d  b y  t h e  c o m p a n y  t o  g u a r a n t e e  t h e  f u l f i l l m e n t  o f  h i s  o b l i g a t i o n s

a n d  t o  a u t h o r i z e  t h e  c o m p a n y  t o  b o r r o w  m o n e y  a g a i n s t  t h e  s e c u r i t i e s  p l e d g e d ;
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Depos i tory  and Centra l  Reg is t ry  for
Secur i t ies  Law No.  93 o f  2000:

Article 22 (continued)

– e n a b l e  c o m p a n y  r e p r e s e n t a t i v e  t o  e x a m i n e  t h e  s e r v i c e  b o o k s  a n d  r e c o r d s  o f  t h e

c o m p a n y  a n d  v e r i f y  t h e i r  a c c u r a c y ;

– a b i d e  b y  t h e  d e c i s i o n s  o f  t h e  b o a r d  o f  d i r e c t o r s  o f  t h e  c o m p a n y  c o n c e r n i n g  i t s

s e r v i c e s ;

– c o n t r i b u t e  t o  t h e  s e t t l e m e n t  g u a r a n t e e  f u n d  o f  s e c u r i t i e s  t r a n s a c t i o n s ;  a n d

– s h a r e  t h e  l o s s  i n c u r r e d  b y  t h e  c o m p a n y  p u r s u a n t  t o  t h e  r u l e s  a d o p t e d  b y  t h e

b o a r d  o f  d i r e c t o r s  o f  t h e  c o m p a n y  a n d  a p p r o v e d  b y  t h e  C a p i t a l  M a r k e t  A u t h o r i t y .

– T h e  a g r e e m e n t  s h a l l  i n c l u d e  p r o v i s i o n s  o n  t h e  r e s o l u t i o n  o f  d i s p u t e s  t h a t  m a y

a r i s e  b e t w e e n  a  P a r t i c i p a n t  a n d  t h e  c o m p a n y .

Egypt ian  Bankruptcy  Law

Article 589
u  1 .  T h e  m e r e  i s s u e  o f  t h e  b a n k r u p t c y  d e c l a r a t i o n  r u l i n g  s h a l l  f e t t e r  t h e  h a n d s

o f  t h e  b a n k r u p t  f r o m  m a n a g i n g  a n d  d i s p o s i n g  o f  h i s  p r o p e r t y .  T h e

d i s p o s i t i o n s  m a d e  b y  t h e  b a n k r u p t  o n  t h e  d a y  t h e  b a n k r u p t c y  d e c l a r a t i o n

r u l i n g  i s  i s s u e d  s h a l l  b e  c o n s i d e r e d  a s  m a d e  a f t e r  i s s u i n g  t h e  r u l i n g .

u  2 .  I f  t h e  d i s p o s i t i o n  i s  n o t  t o  b e  u s e d  a s  e v i d e n c e  v i s - a - v i s  t h i r d  p a r t i e s

e x c e p t  b y  e n t r y ,  r e g i s t r a t i o n ,  o r  o t h e r  p r o c e e d i n g s ,  i t  s h a l l  n o t  a p p l y  t o  t h e

g r o u p  o r  c r e d i t o r s  u n l e s s  t h e  p r o c e e d i n g  t o o k  p l a c e  b e f o r e  i s s u i n g  t h e

b a n k r u p t c y  d e c l a r a t i o n  r u l i n g .

u  3 .  F e t t e r i n g  t h e  b a n k r u p t ' s  h a n d  f r o m  m a n a g i n g  a n d  d i s p o s i n g  o f  h i s

p r o p e r t y  a n d  f u n d s  s h a l l  n o t  p r e v e n t  h i m  f r o m  t a k i n g  t h e  n e c e s s a r y

p r o c e d u r e s  t o w a r d  m a i n t a i n i n g  a n d  p r e s e r v i n g  h i s  r i g h t s .
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Egypt ian  Bankruptcy  Law

Article 590
u  1 .  A  b a n k r u p t ,  a f t e r  t h e  b a n k r u p t c y  d e c l a r a t i o n  r u l i n g  i s  p r o n o u n c e d ,  s h a l l

n o t  s e t t l e  h i s  d e b t s ,  n o r  r e c e i v e  h i s  d u e  r i g h t s .

u  2 .  H o w e v e r ,  i f  t h e  b a n k r u p t  h o l d s  a  c o m m e r c i a l  p a p e r ,  i t s  v a l u e  m a y  b e

s e t t l e d  t o  h i m  a t  i t s  d u e  d a t e ,  u n l e s s  t h e  b a n k r u p t c y  t r u s t e e  o b j e c t s  t o  s u c h

s e t t l e m e n t  a c c o r d i n g  t o  a r t i c l e  4 3 1  o f  t h i s  l a w .

Article 591
u A f t e r  t h e  b a n k r u p t c y  d e c l a r a t i o n  r u l i n g  i s  p r o n o u n c e d ,  n o  c l e a r i n g

a r r a n g e m e n t s  s h a l l  t a k e  p l a c e  b e t w e e n  t h e  b a n k r u p t ' s  d u e  r i g h t s  a n d  h i s

o b l i g a t i o n s  u n l e s s  a  l i n k  c o n n e c t s  t h e m  t o g e t h e r .  T h i s  l i n k a g e  e x i s t s

p a r t i c u l a r l y  i f  t h e  r i g h t s  a n d  o b l i g a t i o n s  a r i s e  f r o m  o n e  r e a s o n ,  o r  a  c u r r e n t

a c c o u n t  c o m p r i s e s  t h e m .

Egypt ian  Bankruptcy  Law

Article 592
u  1 .  H a n d  b i n d i n g  s h a l l  c o m p r i s e  a l l  p r o p e r t y  o w n e d  b y  t h e  b a n k r u p t  o n  t h e

d a y  t h e  b a n k r u p t c y  d e c l a r a t i o n  r u l i n g  i s  p r o n o u n c e d ,  a n d  t h e  p r o p e r t y  o f

w h i c h  t h e  o w n e r s h i p  d e v o l v e s  t o  h i m  w h i l e  h e  i s  i n  a  s t a t e  o f  b a n k r u p t c y .

u  2 .  H o w e v e r ,  h a n d  b i n d i n g  s h a l l  n o t  c o m p r i s e  t h e  f o l l o w i n g :

– O n e -  T h e  p r o p e r t y  o n  w h i c h  n o  a t t a c h m e n t  i s  l e g a l l y  p e r m i s s i b l e ,  a n d  t h e

a l l o w a n c e  d e t e r m i n e d  f o r  t h e  b a n k r u p t .

– T w o -  P r o p e r t y  o w n e d  b y  o t h e r  t h a n  t h e  b a n k r u p t .

– T h r e e -  R i g h t s  c o n n e c t e d  w i t h  t h e  p e r s o n  o f  t h e  b a n k r u p t  o r  h i s  p e r s o n a l  s t a t u s .

– F o u r -  C o m p e n s a t i o n  p a y a b l e  t o  t h e  b e n e f i c i a r y  i n  a  v a l i d  i n s u r a n c e  p o l i c y

c o n c l u d e d  b y  t h e  b a n k r u p t  b e f o r e  t h e  i s s u e  o f  t h e  b a n k r u p t c y  d e c l a r a t i o n  r u l i n g .

H o w e v e r ,  t h e  b e n e f i c i a r y  s h a l l  r e f u n d  t o  t h e  b a n k r u p t c y  a l l  i n s u r a n c e  p r e m i u m s

t h e  b a n k r u p t  p a i d  f r o m  t h e  d a t e  t h e  c o u r t  a p p o i n t s  t o  d i s c o n t i n u e  t h e  p a y m e n t ,

u n l e s s  o t h e r w i s e  p r e s c r i b e d  i n  t h e  l a w .
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Egypt ian  Bankruptcy  Law

Article 594
u 1 .  A f t e r  i s s u a n c e  o f  t h e  b a n k r u p t c y  d e c l a r a t i o n  r u l i n g ,  n o  c o u r t  a c t i o n  s h a l l

b e  b r o u g h t  b y  o r  a g a i n s t  t h e  b a n k r u p t ,  n o r  s h a l l  s t e p s  b e  f o l l o w e d  t h e r e f o r ,

w i t h  t h e  e x c e p t i o n  o f  t h e  f o l l o w i n g :

– O n e -  t h e  a c t i o n s  c o n n e c t e d  w i t h  t h e  p r o p e r t y  a n d  d i s p o s i t i o n s  n o t  i n c l u d e d  i n  t h e

h a n d  b i n d i n g .

– T w o -  A c t i o n s  r e l a t e d  t o  t h e  b a n k r u p t c y  w o r k s  t h a t  t h e  l a w  a l l o w s  t h e  b a n k r u p t  t o

c a r r y  o u t .

– T h r e e -  C r i m i n a l  a c t i o n s .

u 2 .  T h e  c o u r t  m a y  p e r m i t  t h e  i n v o l v e m e n t  o f  t h e  b a n k r u p t  i n  b a n k r u p t c y

r e l a t e d  a c t i o n s .  I t  m a y  a l s o  a l l o w  t h e  i n v o l v e m e n t  o f  t h e  c r e d i t o r  i n  t h e s e

a c t i o n s ,  i f  h e  h a s  a n  i n t e r e s t  t h e r e i n .

u  3 .  I f  t h e  b a n k r u p t  f i l e s  o r  a g a i n s t  h i m  i s  f i l e d  a  c r i m i n a l  a c t i o n ,  o r  a n  a c t i o n

r e l a t e d  t o  h i s  p e r s o n  o r  h i s  p e r s o n a l  s t a t u s ,  t h e  b a n k r u p t c y  t r u s t e e  s h a l l  b e

i n v o l v e d  t h e r e i n ,  i f  i t  c o m p r i s e s  f i n a n c i a l  c l a i m s .

U S  L iquidation Laws

Sec.  362.  Automatic  stay
u ( a ) E x c e p t  a s  p r o v i d e d  i n  s u b s e c t i o n  ( b )  o f  t h i s  s e c t i o n ,  a  p e t i t i o n  f i l e d  u n d e r

s e c t i o n  3 0 1 ,  3 0 2 ,  o r  3 0 3  o f  t h i s  t i t l e ,  o r  a n  a p p l i c a t i o n  f i l e d  u n d e r  s e c t i o n

5 ( a ) ( 3 )  o f  t h e  S e c u r i t i e s  I n v e s t o r  P r o t e c t i o n  A c t  o f  1 9 7 0 ,  o p e r a t e s  a s  a  s t a y ,

a p p l i c a b l e  t o  a l l  e n t i t i e s ,  o f  -

– ( 1 )  t h e  c o m m e n c e m e n t  o r  c o n t i n u a t i o n ,  i n c l u d i n g  t h e  i s s u a n c e  o r  e m p l o y m e n t  o f

p r o c e s s ,  o f  a  j u d i c i a l ,  a d m i n i s t r a t i v e ,  o r  o t h e r  a c t i o n  o r  p r o c e e d i n g  a g a i n s t  t h e

d e b t o r  t h a t  w a s  o r  c o u l d  h a v e  b e e n  c o m m e n c e d  b e f o r e  t h e  c o m m e n c e m e n t  o f

t h e  c a s e  u n d e r  t h i s  t i t l e ,  o r  t o  r e c o v e r  a  c l a i m  a g a i n s t  t h e  d e b t o r  t h a t  a r o s e

b e f o r e  t h e  c o m m e n c e m e n t  o f  t h e  c a s e  u n d e r  t h i s  t i t l e ;

– ( 2 )  t h e  e n f o r c e m e n t ,  a g a i n s t  t h e  d e b t o r  o r  a g a i n s t  p r o p e r t y  o f  t h e  e s t a t e ,  o f  a

j u d g m e n t  o b t a i n e d  b e f o r e  t h e  c o m m e n c e m e n t  o f  t h e  c a s e  u n d e r  t h i s  t i t l e ;

– ( 3 )  a n y  a c t  t o  o b t a i n  p o s s e s s i o n  o f  p r o p e r t y  o f  t h e  e s t a t e  o r  o f  p r o p e r t y  f r o m  t h e

e s t a t e  o r  t o  e x e r c i s e  c o n t r o l  o v e r  p r o p e r t y  o f  t h e  e s t a t e ;

– ( 4 )  a n y  a c t  t o  c r e a t e ,  p e r f e c t ,  o r  e n f o r c e  a n y  l i e n  a g a i n s t  p r o p e r t y  o f  t h e  e s t a t e ;
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U S  L iquidation Laws

Sec.  362.  Automatic  stay (cont inued)
– ( 5 )  a n y  a c t  t o  c r e a t e ,  p e r f e c t ,  o r  e n f o r c e  a g a i n s t  p r o p e r t y  o f  t h e  d e b t o r  a n y  l i e n  t o

t h e  e x t e n t  t h a t  s u c h  l i e n  s e c u r e s  a  c l a i m  t h a t  a r o s e  b e f o r e  t h e  c o m m e n c e m e n t  o f

t h e  c a s e  u n d e r  t h i s  t i t l e ;

– ( 6 )  a n y  a c t  t o  c o l l e c t ,  a s s e s s ,  o r  r e c o v e r  a  c l a i m  a g a i n s t  t h e  d e b t o r  t h a t  a r o s e

b e f o r e  t h e  c o m m e n c e m e n t  o f  t h e  c a s e  u n d e r  t h i s  t i t l e ;

– ( 7 )  t h e  s e t o f f  o f  a n y  d e b t  o w i n g  t o  t h e  d e b t o r  t h a t  a r o s e  b e f o r e  t h e

c o m m e n c e m e n t  o f  t h e  c a s e  u n d e r  t h i s  t i t l e  a g a i n s t  a n y  c l a i m  a g a i n s t  t h e  d e b t o r ;

a n d

– ( 8 )  t h e  c o m m e n c e m e n t  o r  c o n t i n u a t i o n  o f  a  p r o c e e d i n g  b e f o r e  t h e  U n i t e d  S t a t e s

T a x  C o u r t  c o n c e r n i n g  t h e  d e b t o r .

u ( b )  T h e  f i l i n g  o f  a  p e t i t i o n  u n d e r  s e c t i o n  3 0 1 ,  3 0 2 ,  o r  3 0 3  o f  t h i s  t i t l e ,
o r  o f  a n  a p p l i c a t i o n  u n d e r  s e c t i o n  5 ( a ) ( 3 )  o f  t h e  S e c u r i t i e s  I n v e s t o r
P r o t e c t i o n  A c t  o f  1 9 7 0 ,  d o e s  n o t  o p e r a t e  a s  a  s t a y

US Liquidation Laws

Sec.  362.  Automatic  stay (cont inued)
( 6 )  u n d e r  s u b s e c t i o n  ( a )  o f  t h i s  s e c t i o n ,  o f  t h e  s e t o f f  b y  a  c o m m o d i t y  b r o k e r ,

f o r w a r d  c o n t r a c t  m e r c h a n t ,  s t o c k b r o k e r ,  f i n a n c i a l  i n s t i t u t i o n s ,  o r  s e c u r i t i e s

c l e a r i n g  a g e n c y  o f  a n y  m u t u a l  d e b t  a n d  c l a i m  u n d e r  o r  i n  c o n n e c t i o n  w i t h

c o m m o d i t y  c o n t r a c t s ,  a s  d e f i n e d  i n  s e c t i o n  7 6 1  o f  t h i s  t i t l e ,  f o r w a r d

c o n t r a c t s ,  o r  s e c u r i t i e s  c o n t r a c t s ,  a s  d e f i n e d  i n  s e c t i o n  7 4 1  o f  t h i s  t i t l e ,  t h a t

c o n s t i t u t e s  t h e  s e t o f f  o f  a  c l a i m  a g a i n s t  t h e  d e b t o r  f o r  a  m a r g i n  p a y m e n t ,  a s

d e f i n e d  i n  s e c t i o n  1 0 1 ,  7 4 1 ,  o r  7 6 1  o f  t h i s  t i t l e ,  o r  s e t t l e m e n t  p a y m e n t ,  a s

d e f i n e d  i n  s e c t i o n  1 0 1  o r  7 4 1  o f  t h i s  t i t l e ,  a r i s i n g  o u t  o f  c o m m o d i t y  c o n t r a c t s ,

f o r w a r d  c o n t r a c t s ,  o r  s e c u r i t i e s  c o n t r a c t s  a g a i n s t  c a s h ,  s e c u r i t i e s ,  o r  o t h e r

p r o p e r t y  h e l d  b y  o r  d u e  f r o m  s u c h  c o m m o d i t y  b r o k e r ,  f o r w a r d  c o n t r a c t

m e r c h a n t ,  s t o c k b r o k e r ,  f i n a n c i a l  i n s t i t u t i o n s ,  o r  s e c u r i t i e s  c l e a r i n g  a g e n c y  t o

m a r g i n ,  g u a r a n t e e ,  s e c u r e ,  o r  s e t t l e  c o m m o d i t y  c o n t r a c t s ,  f o r w a r d  c o n t r a c t s ,

o r  s e c u r i t i e s  c o n t r a c t s ;
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U S  L iquidation Laws

Sec.  546.  L imitat ions on avoiding powers

u ( a )  A n  a c t i o n  o r  p r o c e e d i n g  u n d e r  s e c t i o n  5 4 4 ,  5 4 5 ,  5 4 7 ,
5 4 8 ,  o r  5 5 3  o f  t h i s  t i t l e  m a y  n o t  b e  c o m m e n c e d  a f t e r  t h e
ear l i e r  o f  -

– (1 )  the  l a te r  o f  -
• ( A )  2  y e a r s  a f t e r  t h e  e n t r y  o f  t h e  o r d e r  f o r  r e l i e f ;  o r

• ( B )  y e a r  a f t e r  t h e  a p p o i n t m e n t  o r  e l e c t i o n  o f  t h e  f i r s t  t r u s t e e  u n d e r

s e c t i o n  7 0 2 ,  1 1 0 4 ,  1 1 6 3 ,  1 2 0 2 ,  o r  1 3 0 2  o f  t h i s  t i t l e  i f  s u c h

a p p o i n t m e n t  o r  s u c h  e l e c t i o n  o c c u r s  b e f o r e  t h e  e x p i r a t i o n  o f  t h e

p e r i o d  s p e c i f i e d  i n  s u b p a r a g r a p h  ( A ) ;  o r

– ( 2 )  t h e  t i m e  t h e  c a s e  i s  c l o s e d  o r  d i s m i s s e d .

US Liquidation Laws

Sec.  546.  L imitat ions on avoiding powers (cont inued)

u ( e )  No tw i t h s t and i ng  s ec t i ons  544 ,  545 ,  547 ,  548 (a ) (1 ) (B ) ,
and  548 (b )  o f  t h i s  t i t l e ,  t h e  t r u s t ee  may  no t  a vo i d  a
t r a n s f e r  t h a t  i s  a  m a r g i n  p a y m e n t ,  a s  d e f i n e d  i n  s e c t i o n
101 ,  741 ,  o r  761  o f  t h i s  t i t l e ,  o r  s e t t l emen t  paymen t ,  a s
de f i n ed  i n  s ec t i on  101  o r  741  o f  t h i s  t i t l e ,  made  by  o r  t o  a
c o m m o d i t y  b r o k e r ,  f o r w a r d  c o n t r a c t  m e r c h a n t ,
s tockbroker ,  f i nanc ia l  i ns t i tu t i on ,  o r  secur i t i es  c l ea r ing
a g e n c y ,  t h a t  i s  m a d e  b e f o r e  t h e  c o m m e n c e m e n t  o f  t h e
c a s e ,  e x c e p t  u n d e r  s e c t i o n  5 4 8 ( a ) ( 1 ) ( A )  o f  t h i s  t i t l e .
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US Liquidation Laws

Sec. 547. Preferences

u ( b )  E x c e p t  a s  p r o v i d e d  i n  s u b s e c t i o n  ( c )  o f  t h i s  s e c t i o n ,
t h e  t r u s t e e  m a y  a v o i d  a n y  t r a n s f e r  o f  a n  i n t e r e s t  o f  t h e
deb to r  i n  p rope r t y  -

– ( 1 )  t o  o r  f o r  t h e  b e n e f i t  o f  a  c r e d i t o r ;

– ( 2 )  f o r  o r  o n  a c c o u n t  o f  a n  a n t e c e d e n t  d e b t  o w e d  b y  t h e  d e b t o r
b e f o r e  s u c h  t r a n s f e r  w a s  m a d e ;

– ( 3 )  m a d e  w h i l e  t h e  d e b t o r  w a s  i n s o l v e n t ;

– ( 4 )  m a d e  -

U S  L iquidation Laws

Sec.  547.  Preferences (cont inued)
• ( A )  o n  o r  w i t h i n  9 0  d a y s  b e f o r e  t h e  d a t e  o f  t h e  f i l i n g  o f  t h e  p e t i t i o n ;

o r

• ( B )  b e t w e e n  n i n e t y  d a y s  a n d  o n e  y e a r  b e f o r e  t h e  d a t e  o f  t h e  f i l i n g  o f

t h e  p e t i t i o n ,  i f  s u c h  c r e d i t o r  a t  t h e  t i m e  o f  s u c h  t r a n s f e r  w a s  a n

i n s i d e r ;  a n d

– ( 5 )  t h a t  e n a b l e s  s u c h  c r e d i t o r  t o  r e c e i v e  m o r e  t h a n  s u c h  c r e d i t o r
w o u l d  r e c e i v e  i f  -

• ( A )  t h e  c a s e  w e r e  a  c a s e  u n d e r  c h a p t e r  7  o f  t h i s  t i t l e ;

• ( B )  t h e  t r a n s f e r  h a d  n o t  b e e n  m a d e ;  a n d

• ( C )  s u c h  c r e d i t o r  r e c e i v e d  p a y m e n t  o f  s u c h  d e b t  t o  t h e  e x t e n t

p r o v i d e d  b y  t h e  p r o v i s i o n s  o f  t h i s  t i t l e .
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U S  L iquidation Laws

Sec.  548.  Fraudulent  transfers and obl igat ions

u (a )
– ( 1 )  T h e  t r u s t e e  m a y  a v o i d  a n y  t r a n s f e r  o f  a n  i n t e r e s t

o f  t he  deb to r  i n  p rope r t y ,  o r  any  ob l i ga t i on  i ncu r r ed  by
t h e  d e b t o r ,  t h a t  w a s  m a d e  o r  i n c u r r e d  o n  o r  w i t h i n  o n e
year  be fo re  the  da te  o f  the  f i l i ng  o f  the  pe t i t i on ,  i f  t he
deb to r  vo lun ta r i l y  o r  i n vo lun ta r i l y  -

• ( A )  m a d e  s u c h  t r a n s f e r  o r  i n c u r r e d  s u c h  o b l i g a t i o n  w i t h  a c t u a l
i n t e n t  t o  h i n d e r ,  d e l a y ,  o r  d e f r a u d  a n y  e n t i t y  t o  w h i c h  t h e
d e b t o r  w a s  o r  b e c a m e ,  o n  o r  a f t e r  t h e  d a t e  t h a t  s u c h  t r a n s f e r
w a s  m a d e  o r  s u c h  o b l i g a t i o n  w a s  i n c u r r e d ,  i n d e b t e d ;  o r

U S  L iquidation Laws

Sec.  548.  Fraudulent  transfers and obl igat ions
(cont inued)

• ( B )

• ( i )  r e c e i v e d  l e s s  t h a n  a  r e a s o n a b l y  e q u i v a l e n t  v a l u e  i n
e x c h a n g e  f o r  s u c h  t r a n s f e r  o r  o b l i g a t i o n ;  a n d

• ( i i ) ( I )  w a s  i n s o l v e n t  o n  t h e  d a t e  t h a t  s u c h  t r a n s f e r  w a s  m a d e
o r  s u c h  o b l i g a t i o n  w a s  i n c u r r e d ,  o r  b e c a m e  i n s o l v e n t  a s  a
r e s u l t  o f  s u c h  t r a n s f e r  o r  o b l i g a t i o n ;

– ( I I )  w a s  e n g a g e d  i n  b u s i n e s s  o r  a  t r a n s a c t i o n ,  o r  w a s
a b o u t  t o  e n g a g e  i n  b u s i n e s s  o r  a  t r a n s a c t i o n ,  f o r
w h i c h  a n y  p r o p e r t y  r e m a i n i n g  w i t h  t h e  d e b t o r  w a s  a n
u n r e a s o n a b l y  s m a l l  c a p i t a l ;  o r
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Sec.  548.  Fraudulent  transfers and obl igat ions
(cont inued)

– ( I I I )  i n t ended  t o  i n cu r ,  o r  be l i e v ed  t ha t  t he  deb to r
w o u l d  i n c u r ,  d e b t s  t h a t  w o u l d  b e  b e y o n d  t h e  d e b t o r ' s
a b i l i t y  t o  p a y  a s  s u c h  d e b t s  m a t u r e d .

US Liquidation Laws

Sec. 548. Fraudulent transfers and obligations

(cont inued)

u (c) Except to the extent that a transfer or
obligation voidable  under this section is  voidable
under section 544, 545, or 547 of this title, a
transferee or obl igee of such a transfer or
obligation that takes for value and in good faith
has a l ien on or may retain any interest
transferred or may enforce any obligation
incurred, as the case may be,  to the extent that
such transferee or obl igee gave value to the
debtor in exchange for such transfer or
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Sec.  548.  Fraudulent  transfers and obl igat ions
(cont inued)

u (d)
– (1 )  Fo r  t he  pu rposes  o f  t h i s  s ec t i on ,  a  t r ans f e r  i s

m a d e  w h e n  s u c h  t r a n s f e r  i s  s o  p e r f e c t e d  t h a t  a  b o n a
f i d e  p u r c h a s e r  f r o m  t h e  d e b t o r  a g a i n s t  w h o m
a p p l i c a b l e  l a w  p e r m i t s  s u c h  t r a n s f e r  t o  b e  p e r f e c t e d
canno t  a cqu i r e  an  i n t e r e s t  i n  t h e  p r ope r t y  t r ans f e r r ed
tha t  i s  super i o r  t o  the  i n te res t  i n  such  p roper t y  o f  t he
t r a n s f e r e e ,  b u t  i f  s u c h  t r a n s f e r  i s  n o t  s o  p e r f e c t e d
b e f o r e  t h e  c o m m e n c e m e n t  o f  t h e  c a s e ,  s u c h  t r a n s f e r
i s  m a d e  i m m e d i a t e l y  b e f o r e  t h e  d a t e  o f  t h e  f i l i n g  o f
the  pe t i t i on .

US Liquidation Laws

Sec. 548. Fraudulent transfers and obligations

(cont inued)

• ( B )  a  c o m m o d i t y  b r o k e r ,  f o r w a r d  c o n t r a c t  m e r c h a n t ,
s t o c k b r o k e r ,  f i n a n c i a l  i n s t i t u t i o n ,  o r  s e c u r i t i e s  c l e a r i n g  a g e n c y
t h a t  r e c e i v e s  a  m a r g i n  p a y m e n t ,  a s  d e f i n e d  i n  s e c t i o n  1 0 1 ,
7 4 1 ,  o r  7 6 1  o f  t h i s  t i t l e ,  o r  s e t t l e m e n t  p a y m e n t ,  a s  d e f i n e d  i n
s e c t i o n  1 0 1  o r  7 4 1  o f  t h i s  t i t l e ,  t a k e s  f o r  v a l u e  t o  t h e  e x t e n t  o f
s u c h  p a y m e n t ;
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Sec. 555. Contractual right to l iquidate a securities
contract

T h e  e x e r c i s e  o f  a  c o n t r a c t u a l  r i g h t  o f  a  s t o c k b r o k e r ,  f i n a n c i a l  i n s t i t u t i o n ,
o r  s e c u r i t i e s  c l e a r i n g  a g e n c y  t o  c a u s e  t h e  l i q u i d a t i o n  o f  a  s e c u r i t i e s
c o n t r a c t ,  a s  d e f i n e d  i n  s e c t i o n  7 4 1 o f  t h i s  t i t l e ,  b e c a u s e  o f  a  c o n d i t i o n  o f
t h e  k i n d  s p e c i f i e d  i n  s e c t i o n  3 6 5 ( e ) ( 1 )  o f  t h i s  t i t l e  s h a l l  n o t  b e  s t a y e d ,
a v o i d e d ,  o r  o t h e r w i s e  l i m i t e d  b y  o p e r a t i o n  o f  a n y  p r o v i s i o n  o f  t h i s  t i t l e  o r
b y  o r d e r  o f  a  c o u r t  o r  a d m i n i s t r a t i v e  a g e n c y  i n  a n y  p r o c e e d i n g  u n d e r
t h i s  t i t l e  u n l e s s  s u c h  o r d e r  i s  a u t h o r i z e d  u n d e r  t h e  p r o v i s i o n s  o f  t h e
S e c u r i t i e s  I n v e s t o r  P r o t e c t i o n  A c t  o f  1 9 7 0  o r  a n y  s t a t u t e  a d m i n i s t e r e d
b y  t h e  S e c u r i t i e s  a n d  E x c h a n g e  C o m m i s s i o n .  A s  u s e d  i n  t h i s  s e c t i o n ,
t h e  t e r m  ' ' c o n t r a c t u a l  r i g h t ' '  i n c l u d e s  a  r i g h t  s e t  f o r t h  i n  a  r u l e  o r  b y l a w  o f
a  n a t i o n a l  s e c u r i t i e s  e x c h a n g e ,  a  n a t i o n a l  s e c u r i t i e s  a s s o c i a t i o n ,  o r  a
s e c u r i t i e s  c l e a r i n g  a g e n c y .

Canadian Liquidation Laws

R.S., c. B-3, s. 45.

u C e rta in  r ights  l imited
– 6 5 . 1  ( 1 )  W h e r e  a  n o t i c e  o f  i n t e n t i o n  o r  a  p r o p o s a l  h a s  b e e n  f i l e d

i n  r e s p e c t  o f  a n  i n s o l v e n t  p e r s o n ,  n o  p e r s o n  m a y  t e r m i n a t e  o r
a m e n d  a n y  a g r e e m e n t  w i t h  t h e  i n s o l v e n t  p e r s o n ,  o r  c l a i m  a n
a c c e l e r a t e d  p a y m e n t  u n d e r  a n y  a g r e e m e n t  w i t h  t h e  i n s o l v e n t
p e r s o n ,  b y  r e a s o n  o n l y  t h a t

• ( a )  t h e  i n s o l v e n t  p e r s o n  i s  i n s o l v e n t ;  o r

• ( b )  a  n o t i c e  o f  i n t e n t i o n  o r  a  p r o p o s a l  h a s  b e e n  f i l e d  i n  r e s p e c t  o f  t h e

i n s o l v e n t  p e r s o n .
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R.S., c. B-3, s. 45. (continued)

I d e m
– (2 )  W h e r e  t h e  a g r e e m e n t  r e f e r r e d  t o  i n  s u b s e c t i o n  ( 1 )  i s  a  l e a s e

o r  a  l i c e n s i n g  a g r e e m e n t ,  s u b s e c t i o n  ( 1 )  s h a l l  b e  r e a d  a s
i n c l u d i n g  t h e  f o l l o w i n g  p a r a g r a p h :

• " ( c )  t h e  i n s o l v e n t  p e r s o n  h a s  n o t  p a i d  r e n t  o r  r o y a l t i e s ,  a s  t h e  c a s e

m a y  b e ,  o r  o t h e r  p a y m e n t s  o f  a  s i m i l a r  n a t u r e ,  i n  r e s p e c t  o f  a  p e r i o d

p r e c e d i n g  t h e  f i l i n g  o f

• ( i )  t h e  n o t i c e  o f  i n t e n t i o n ,  i f  o n e  w a s  f i l e d ,  o r  ( i i )  t h e  p r o p o s a l ,  i f  n o

n o t i c e  o f  i n t e n t i o n  w a s  f i l e d . "

Canadian Liquidation Laws

R.S., c. B-3, s. 45. (continued)

I d e m
– (3 )  W h e r e  a  n o t i c e  o f  i n t e n t i o n  o r  a  p r o p o s a l  h a s  b e e n  f i l e d  i n

r e s p e c t  o f  a n  i n s o l v e n t  p e r s o n ,  n o  p u b l i c  u t i l i t y  m a y  d i s c o n t i n u e
s e r v i c e  t o  t h a t  i n s o l v e n t  p e r s o n  b y  r e a s o n  o n l y  t h a t

• ( a )  t h e  i n s o l v e n t  p e r s o n  i s  i n s o l v e n t ;

• ( b )  a  n o t i c e  o f  i n t e n t i o n  o r  a  p r o p o s a l  h a s  b e e n  f i l e d  i n  r e s p e c t  o f  t h e

i n s o l v e n t  p e r s o n ;  o r

• ( c )  t h e  i n s o l v e n t  p e r s o n  h a s  n o t  p a i d  f o r  s e r v i c e s  r e n d e r e d ,  o r

m a t e r i a l  p r o v i d e d ,  b e f o r e  t h e  f i l i n g  o f

• ( i )  t h e  n o t i c e  o f  i n t e n t i o n ,  i f  o n e  w a s  f i l e d ,  o r

• ( i i )  t h e  p r o p o s a l ,  i f  n o  n o t i c e  o f  i n t e n t i o n  w a s  f i l e d .
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R.S., c. B-3, s. 45. (continued)

C e r t a i n  a c t s  n o t  p r e v e n t e d
– ( 4 )  N o t h i n g  i n  s u b s e c t i o n s  ( 1 )  t o  ( 3 )  s h a l l  b e  c o n s t r u e d

• ( a )  a s  p r o h i b i t i n g  a  p e r s o n  f r o m  r e q u i r i n g  i m m e d i a t e  p a y m e n t  f o r

g o o d s ,  s e r v i c e s ,  u s e  o f  l e a s e d  o r  l i c e n s e d  p r o p e r t y  o r  o t h e r  v a l u a b l e

c o n s i d e r a t i o n  p r o v i d e d  a f t e r  t h e  f i l i n g  o f

• ( i )  t h e  n o t i c e  o f  i n t e n t i o n ,  i f  o n e  w a s  f i l e d ,  o r

• ( i i )  t h e  p r o p o s a l ,  i f  n o  n o t i c e  o f  i n t e n t i o n  w a s  f i l e d ;  o r

• ( b )  a s  r e q u i r i n g  t h e  f u r t h e r  a d v a n c e  o f  m o n e y  o r  c r e d i t .

Canadian Liquidation Laws

R.S., c. B-3, s. 45. (continued)

P r o v i s i o n s  o f  s e c t i o n  o v e r r i d e  a g r e e m e n t

u ( 5 )  A n y  p r o v i s i o n  i n  a n  a g r e e m e n t  t h a t  h a s  t h e  e f f e c t  o f
p ro v i d i ng  f o r ,  o r  pe rm i t t i ng ,  any th i ng  t ha t ,  i n  subs tance ,
i s  c on t r a r y  t o  subsec t i ons  ( 1 )  t o  ( 3 )  i s  o f  no  f o r c e  o r
e f fec t .

P o w e r s  o f  c o u r t

u ( 6 )  T h e  c o u r t  m a y ,  o n  a p p l i c a t i o n  b y  a  p a r t y  t o  a n
ag r eemen t  o r  b y  a  pub l i c  u t i l i t y ,  d ec l a r e  t ha t  subsec t i ons
( 1 )  t o  ( 3 )  d o  n o t  a p p l y ,  o r  a p p l y  o n l y  t o  t h e  e x t e n t
d e c l a r e d  b y  t h e  c o u r t ,  w h e r e  t h e  a p p l i c a n t  s a t i s f i e s  t h e
c o u r t  t h a t  t h e  o p e r a t i o n  o f  t h o s e  s u b s e c t i o n s  w o u l d  l i k e l y
cause  i t  s i gn i f i c an t  f i nanc i a l  ha rdsh ip .
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R.S., c. B-3, s. 45. (continued)

E l ig ib le  f i nanc ia l  con t rac ts

u ( 7 )  S u b s e c t i o n  ( 1 )  d o e s  n o t  a p p l y
– ( a )  i n  r e s p e c t  o f  a n  e l i g i b l e  f i n a n c i a l  c o n t r a c t ;  o r

– ( b )  t o  p r e v e n t  a  m e m b e r  o f  t h e  C a n a d i a n  P a y m e n t s  A s s o c i a t i o n
e s t a b l i s h e d  b y  t h e  C a n a d i a n  P a y m e n t s  A s s o c i a t i o n  A c t  f r o m
c e a s i n g  t o  a c t  a s  a  c l e a r i n g  a g e n t  o r  g r o u p  c l e a r e r  f o r  a n
i n s o l v e n t  p e r s o n  i n  a c c o r d a n c e  w i t h  t h a t  A c t  a n d  t h e  b y - l a w s  a n d
r u l e s  o f  t h a t  A s s o c i a t i o n .

Canadian Liquidation Laws

R.S., c. B-3, s. 45. (continued)

De f i n i t i ons

u (8 )  I n  subsec t i ons  (7 )  and  (9 ) , " e l i g ib l e  f i nanc ia l  con t rac t ”
« c o n t r a t f i nanc i e r  admiss ib l e »  " e l i g i b l e  f i nanc i a l  con t r ac t "
m e a n s

– ( a )  a  c u r r e n c y  o r  i n t e r e s t  r a t e  s w a p  a g r e e m e n t ,

– ( b )  a  b a s i s  s w a p  a g r e e m e n t ,

– ( c )  a  s p o t ,  f u t u r e ,  f o r w a r d  o r  o t h e r  f o r e i g n  e x c h a n g e  a g r e e m e n t ,

– ( d )  a  c a p ,  c o l l a r  o r  f l o o r  t r a n s a c t i o n ,

– ( e )  a  c o m m o d i t y  s w a p ,

– ( f )  a  f o r w a r d  r a t e  a g r e e m e n t ,

– ( g )  a  r e p u r c h a s e  o r  r e v e r s e  r e p u r c h a s e  a g r e e m e n t ,
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R.S., c. B-3, s. 45. (continued)

– ( h )  a  s p o t ,  f u t u r e ,  f o r w a r d  o r  o t h e r  c o m m o d i t y  c o n t r a c t

– ( i )  a n  a g r e e m e n t  t o  b u y ,  s e l l ,  b o r r o w  o r  l e n d  s e c u r i t i e s ,  t o  c l e a r
o r  s e t t l e  s e c u r i t i e s  t r a n s a c t i o n s  o r  t o  a c t  a s  a  d e p o s i t o r y  f o r
s e c u r i t i e s ,

– ( j )  a n y  d e r i v a t i v e ,  c o m b i n a t i o n  o r  o p t i o n  i n  r e s p e c t  o f ,  o r
a g r e e m e n t  s i m i l a r  t o ,  a n  a g r e e m e n t  o r  c o n t r a c t  r e f e r r e d  t o  i n
p a r a g r a p h s  ( a )  t o  ( i ) ,

– ( k )  a n y  m a s t e r  a g r e e m e n t  i n  r e s p e c t  o f  a n y  a g r e e m e n t  o r
c o n t r a c t  r e f e r r e d  t o  i n  p a r a g r a p h s  ( a )  t o  ( j ) ,  ( k . 1 )  a n y  m a s t e r
a g r e e m e n t  i n  r e s p e c t  o f  a  m a s t e r  a g r e e m e n t  r e f e r r e d  t o  i n
p a r a g r a p h  ( k ) ,

– ( l )  a  g u a r a n t e e  o f  t h e  l i a b i l i t i e s  u n d e r  a n  a g r e e m e n t  o r  c o n t r a c t
r e f e r r e d  t o  i n  p a r a g r a p h s  ( a )  t o  ( k . 1 ) ,  o r

Canadian Liquidation Laws

R.S., c. B-3, s. 45. (continued)

– ( m )  a n y  a g r e e m e n t  o f  a  k i n d  p r e s c r i b e d ;  " n e t  t e r m i n a t i o n  v a l u e "
« v a l e u r s  n e t t e s  d u e s  à  l a  d a t e  d e  r é s i l i a t i on »  " n e t  t e r m i n a t i o n
v a l u e "  m e a n s  t h e  n e t  a m o u n t  o b t a i n e d  a f t e r  s e t t i n g  o f f  t h e
m u t u a l  o b l i g a t i o n s  b e t w e e n  t h e  p a r t i e s  t o  a n  e l i g i b l e  f i n a n c i a l
c o n t r a c t  i n  a c c o r d a n c e  w i t h  i t s  p r o v i s i o n s .

A p p l i c a t i o n  o f  p a r a g r a p h s  6 9 ( 1 ) ( a )  a n d  6 9 . 1 ( 1 ) ( a )

u ( 9 )  F o r  g r e a t e r  c e r t a i n t y ,  w h e r e  a n  e l i g i b l e  f i n a n c i a l
con t r ac t  en t e r ed  i n t o  be f o r e  t he  f i l i n g  i n  r e spec t  o f  an
i n s o l v e n t  p e r s o n  o f
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R .S . ,  c .  B -3 ,  s .  72 .

A v o i d a n c e  o f  p r e f e r e n c e  i n  c e r t a i n  c a s e s
u 9 5 .  ( 1 )  E v e r y  c o n v e y a n c e  o r  t r a n s f e r  o f  p r o p e r t y  o r  c h a r g e  t h e r e o n

m a d e ,  e v e r y  p a y m e n t  m a d e ,  e v e r y  o b l i g a t i o n  i n c u r r e d  a n d  e v e r y
j u d i c i a l  p r o c e e d i n g  t a k e n  o r  s u f f e r e d  b y  a n y  i n s o l v e n t  p e r s o n  i n
f a v o u r o f  a n y  c r e d i t o r  o r  o f  a n y  p e r s o n  i n  t r u s t  f o r  a n y  c r e d i t o r  w i t h  a
v i e w  t o  g i v i n g  t h a t  c r e d i t o r  a  p r e f e r e n c e  o v e r  t h e  o t h e r  c r e d i t o r s  i s ,
w h e r e  i t  i s  m a d e ,  i n c u r r e d ,  t a k e n  o r  s u f f e r e d  w i t h i n  t h e  p e r i o d
b e g i n n i n g  o n  t h e  d a y  t h a t  i s  t h r e e  m o n t h s  b e f o r e  t h e  d a t e  o f  t h e
i n i t i a l  b a n k r u p t c y  e v e n t  a n d  e n d i n g  o n  t h e  d a t e  t h e  i n s o l v e n t  p e r s o n
b e c a m e  b a n k r u p t ,  b o t h  d a t e s  i n c l u d e d ,  d e e m e d  f r a u d u l e n t  a n d  v o i d
a s  a g a i n s t  t h e  t r u s t e e  i n  t h e  b a n k r u p t c y .

Canadian Liquidation Laws

R.S., c. B-3, s. 72. (continued)

W h e n  v i e w  t o  p r e f e r  p r e s u m e d

u (2 )  W h e r e  a n y  c o n v e y a n c e ,  t r a n s f e r ,  c h a r g e ,  p a y m e n t ,
o b l i g a t i o n  o r  j u d i c i a l  p r o c e e d i n g  m e n t i o n e d  i n  s u b s e c t i o n
( 1 )  h a s  t h e  e f f e c t  o f  g i v i n g  a n y  c r e d i t o r  a  p r e f e r e n c e  o v e r
o t h e r  c r e d i t o r s ,  o r  o v e r  a n y  o n e  o r  m o r e  o f  t h e m ,  i t  s h a l l
b e  p r e s u m e d ,  i n  t h e  a b s e n c e  o f  e v i d e n c e  t o  t h e  c o n t r a r y ,
t o  h a v e  b e e n  m a d e ,  i n c u r r e d ,  t a k e n ,  p a i d  o r  s u f f e r e d  w i t h
a  v i e w  t o  g i v i n g  t h e  c r e d i t o r  a  p r e f e r e n c e  o v e r  o t h e r
c r e d i t o r s ,  w h e t h e r  o r  n o t  i t  w a s  m a d e  v o l u n t a r i l y  o r  u n d e r
p r e s s u r e  a n d  e v i d e n c e  o f  p r e s s u r e  s h a l l  n o t  b e
adm i s s i b l e  t o  suppo r t  t h e  t r ansac t i on .
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R.S., c. B-3, s. 72. (continued)

E x c e p t i o n

u ( 2 . 1 )  S u b s e c t i o n  ( 2 )  d o e s  n o t  a p p l y  i n  r e s p e c t  o f  a
m a r g i n  d e p o s i t  m a d e  b y  a  c l e a r i n g  m e m b e r  w i t h  a
c l e a r i n g  h o u s e .

De f i n i t i ons

u ( 3 )  I n  t h i s  s e c t i o n ,  " c l e a r i n g  h o u s e "  « c h a m b r e  d e
c o m p e n s a t i o n »  " c l e a r i n g  h o u s e "  m e a n s  a  b o d y  t h a t  a c t s
a s  a n  i n t e r m e d i a r y  f o r  i t s  c l e a r i n g  m e m b e r s  i n  e f f e c t i n g
secu r i t i e s  t r ansac t i ons ;

u " c l e a r i n g  m e m b e r "  « m e m b r e » " c l e a r i n g  m e m b e r "  m e a n s
a  p e r s o n  e n g a g e d  i n  t h e  b u s i n e s s  o f  e f f e c t i n g  s e c u r i t i e s
t r a n s a c t i o n s  w h o  u s e s  a  c l e a r i n g  h o u s e  a s  i n t e r m e d i a r y ;

Canadian Liquidation Laws

R.S., c. B-3, s. 72. (continued)

u " c red i to r "  « c r é a n c i e r»  " c r e d i t o r "  i n c l u d e s  a  s u r e t y  o r
gua ran to r  f o r  t he  deb t  due  t o  t he  c r ed i t o r ;

u " m a r g i n  d e p o s i t "  « d é p ô t d e  c o u v e r t u r e » " m a r g i n  d e p o s i t "
m e a n s  a  p a y m e n t ,  d e p o s i t  o r  t r a n s f e r  t o  a  c l e a r i n g  h o u s e
u n d e r  t h e  r u l e s  o f  t h e  c l e a r i n g  h o u s e  t o  a s s u r e  t h e
p e r f o r m a n c e  o f  t h e  o b l i g a t i o n s  o f  a  c l e a r i n g  m e m b e r  i n
connec t i on  w i t h  s ecu r i t y  t r ansac t i ons ,  i n c l ud i ng ,  w i t hou t

u l im i t i ng  t he  gene ra l i t y  o f  t he  f o r ego ing ,  t r ansac t i ons
respec t i ng  f u tu res ,  op t i ons  o r  o the r  de r i v a t i v es  o r  t o  f u l f i l
a n y  o f  t h o s e  o b l i g a t i o n s .



CAPITAL MARKETS DEVELOPMENT PROJECT

BANKRUPTCY AND THE CAPTIAL MARKET PHASE 2      31

Canadian Liquidation Laws

R.S., 1985, c. B-3, s. 95; 1997, c. 12, s. 78.

E x t e n d e d  p e r i o d

u 96 .  W h e r e  t h e  c o n v e y a n c e ,  t r a n s f e r ,  c h a r g e ,  p a y m e n t ,
o b l i g a t i o n  o r  j u d i c i a l  p r o c e e d i n g  m e n t i o n e d  i n  s e c t i o n  9 5
is in  f a v o u r o f  a  p e r s o n  r e l a t e d  t o  t h e  i n s o l v e n t  p e r s o n ,
t h e  p e r i o d  r e f e r r e d  t o  i n  s u b s e c t i o n  9 5 ( 1 )  s h a l l  b e  o n e
y e a r  i n s t e a d  o f  t h r e e  m o n t h s .

Canadian Liquidation Laws

R.S., 1985, c. B-3, s. 96; 1997, c. 12, s. 79.

P r o t e c t e d  t r a n s a c t i o n s

u 9 7 .  ( 1 )  N o  p a y m e n t ,  d e l i v e r y ,  c o n v e y a n c e ,  t r a n s f e r ,
con t r ac t ,  d ea l i ng  o r  t r ansac t i on  t o ,  b y  o r  w i t h  a  bank rup t
m a d e  b e t w e e n  t h e  d a t e  o f  t h e  i n i t i a l  b a n k r u p t c y  e v e n t
a n d  t h e  d a t e  o f  t h e  b a n k r u p t c y  i s  v a l i d ,  e x c e p t  t h e
f o l l ow i ng ,  wh i ch  a r e  v a l i d  i f  made  i n  good  f a i t h ,  s ub j e c t  t o
t h e  f o r e g o i n g  p r o v i s i o n s  o f  t h i s  A c t  w i t h  r e s p e c t  t o  t h e
e f f e c t  o f  b a n k r u p t c y  o n  a n  e x e c u t i o n ,  a t t a c h m e n t  o r  o t h e r
p r o c e s s  a g a i n s t  p r o p e r t y ,  a n d  s u b j e c t  t o  t h e  p r o v i s i o n s  o f
t h i s  A c t  r e s p e c t i n g  s e t t l e m e n t s ,  p r e f e r e n c e s  a n d
r e v i e w a b l e  t r a n s a c t i o n s :
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R.S., 1985, c. B-3, s. 96; 1997, c. 12, s. 79. (continued)

– ( a )  a  p a y m e n t  b y  t h e  b a n k r u p t  t o  a n y  o f  t h e  b a n k r u p t ' s  c r e d i t o r s ;

– ( b )  a  p a y m e n t  o r  d e l i v e r y  t o  t h e  b a n k r u p t ;

– ( c )  a  c o n v e y a n c e  o r  t r a n s f e r  b y  t h e  b a n k r u p t  f o r  a d e q u a t e
v a l u a b l e c o n s i d e r a t i o n ;  a n d

– ( d )  a  c o n t r a c t ,  d e a l i n g  o r  t r a n s a c t i o n ,  i n c l u d i n g  a n y  g i v i n g  o f
s e c u r i t y ,  b y  o r  w i t h  t h e  b a n k r u p t  f o r  a d e q u a t e  v a l u a b l e
c o n s i d e r a t i o n .

Canadian Liquidation Laws

R.S., 1985, c. B-3, s. 96; 1997, c. 12, s. 79. (continued)

D e f i n i t i o n  o f  " a d e q u a t e  v a l u a b l e  c o n s i d e r a t i o n "

u ( 2 )  T h e  e x p r e s s i o n  " a d e q u a t e  v a l u a b l e  c o n s i d e r a t i o n "  i n
p a r a g r a p h  ( 1 ) ( c )  m e a n s  a  c o n s i d e r a t i o n  o f  f a i r  a n d
r e a s o n a b l e  m o n e y  v a l u e  w i t h  r e l a t i o n  t o  t h a t  o f  t h e
p r o p e r t y  c o n v e y e d ,  a s s i g n e d  o r  t r a n s f e r r e d ,  a n d  i n
p a r a g r a p h  ( 1 ) ( d )  m e a n s  a  c o n s i d e r a t i o n  o f  f a i r  a n d
r e a s o n a b l e  m o n e y  v a l u e  w i t h  r e l a t i o n  t o  t h e  k n o w n  o r
r easonab l y  t o  be  an t i c i pa t ed  bene f i t s  o f  t he  con t r ac t ,
d ea l i ng  o r  t r ansac t i on .
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R.S., 1985, c. B-3, s. 96; 1997, c. 12, s. 79. (continued)

L a w  o f  s e t - o f f  t o  a p p l y

u ( 3 )  T h e  l a w  o f  s e t - o f f  a p p l i e s  t o  a l l  c l a i m s  m a d e  a g a i n s t
t h e  e s t a t e  o f  t h e  b a n k r u p t  a n d  a l s o  t o  a l l  a c t i o n s
i ns t i t u t ed  by  t he  t r us t ee  f o r  t he  r ecove r y  o f  deb t s  due  t o
t h e  b a n k r u p t  i n  t h e  s a m e  m a n n e r  a n d  t o  t h e  s a m e  e x t e n t
a s  i f  t h e  b a n k r u p t  w e r e  p l a i n t i f f  o r  d e f e n d a n t ,  a s  t h e  c a s e
m a y  b e ,  e x c e p t  i n  s o  f a r  a s  a n y  c l a i m  f o r  s e t - o f f  i s
a f f e c t e d  b y  t h e  p r o v i s i o n s  o f  t h i s  A c t  r e s p e c t i n g  f r a u d s  o r
f r a u d u l e n t  p r e f e r e n c e s .

Canadian Liquidation Laws

R.S., c. B-3, s. 45. (continued)

– ( a )  a  n o t i c e  o f  i n t e n t i o n ,  o r

– ( b )  a  p r o p o s a l ,  w h e r e  n o  n o t i c e  o f  i n t e n t i o n  w a s  f i l e d ,  i s
t e r m i n a t e d  o n  o r  a f t e r  t h a t  f i l i n g ,  t h e  s e t t i n g  o f f  o f  o b l i g a t i o n s
b e t w e e n  t h e  i n s o l v e n t  p e r s o n  a n d  t h e  o t h e r  p a r t i e s  t o  t h e  e l i g i b l e
f i n a n c i a l  c o n t r a c t , i n  a c c o r d a n c e  w i t h  i t s  p r o v i s i o n s ,  s h a l l  b e
p e r m i t t e d ,  a n d  i f  n e t  t e r m i n a t i o n  v a l u e s  d e t e r m i n e d  i n
a c c o r d a n c e  w i t h  t h e  e l i g i b l e  f i n a n c i a l  c o n t r a c t  a r e  o w e d  b y  t h e
i n s o l v e n t  p e r s o n  t o  a n o t h e r  p a r t y  t o  t h e  e l i g i b l e  f i n a n c i a l  c o n t r a c t ,
t h a t  o t h e r  p a r t y  s h a l l  b e  d e e m e d ,  f o r  t h e  p u r p o s e s  o f  p a r a g r a p h s
6 9 ( 1 ) ( a )  a n d  6 9 . 1 ( 1 ) ( a ) ,  t o  b e  a  c r e d i t o r  o f  t h e  i n s o l v e n t  p e r s o n
w i t h  a  c l a i m  p r o v a b l e  i n  b a n k r u p t c y  i n  r e s p e c t  o f  t h o s e  n e t
t e r m i n a t i o n  v a l u e s .
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Canad ian  Payment  C lear ing  and  Se t t l ement
A c t

u 8. (1) Notwithstanding anything in any statute or
other  law of  Canada or  a  prov ince,
– ( a )  t h e  s e t t l e m e n t  r u l e s  o f  a  d e s i g n a t e d  c l e a r i n g  a n d

s e t t l e m e n t  s y s t e m  a r e  v a l i d  a n d  a r e  b i n d i n g  o n  t h e
c l ea r i ng  house ,  t h e  pa r t i c i pan t s ,  a  c en t r a l  c oun t e r -
p a r t y  a n d  t h e  B a n k  a n d  a n y  a c t i o n  m a y  b e  t a k e n  o r
p a y m e n t  m a d e  i n  a c c o r d a n c e  w i t h  t h e  s e t t l e m e n t
ru l e s ;

C a n a d ian  Payment  C lea r ing  and  Se t t l ement
A c t
( c o n t i n u e d )

– (b )  t h e  ob l i g a t i on  o f  a  pa r t i c i pan t ,  a  c l e a r i ng  house  o r
a  c e n t r a l  c o u n t e r - p a r t y  t o  m a k e  p a y m e n t  t o  a
par t i c ipan t  and  the  r i gh t  o f  a  pa r t i c ipan t ,  a  c l ea r ing
h o u s e  o r  a  c e n t r a l  c o u n t e r - p a r t y  t o  r e c e i v e  p a y m e n t
f r o m  a  p a r t i c i p a n t ,  a  c l e a r i n g  h o u s e  o r  a  c e n t r a l
c o u n t e r - p a r t y  s h a l l  b e  n e t t e d  a n d  a  n e t  s e t t l e m e n t  o r
c l o s e - o u t  a m o u n t  s h a l l  b e  d e t e r m i n e d  i n  a c c o r d a n c e
w i t h  t he  s e t t l emen t  r u l e s ,  i f  t h e y  so  p ro v i de ;  and
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C a n a d ian  Payment  C lea r ing  and  Se t t l ement
A c t
( c o n t i n u e d )

– ( c )  w h e r e  t h e  s e t t l e m e n t  r u l e s  o f  a  d e s i g n a t e d
c l e a r i n g  a n d  s e t t l e m e n t  s y s t e m  p r o v i d e  t h a t  t h e
se t t l emen t  o f  a  paymen t  ob l i g a t i on  t h r ough  an  en t r y  t o
o r  a  p a y m e n t  o u t  o f  a n  a c c o u n t  o f  a  p a r t i c i p a n t ,  a
c l e a r i n g  h o u s e  o r  a  c e n t r a l  c o u n t e r - p a r t y  a t  t h e  B a n k
i s  f i n a l  a n d  i r r e v o c a b l e ,  t h e  e n t r y  o r  p a y m e n t  s h a l l  n o t
b e  r e q u i r e d  t o  b e  r e v e r s e d ,  r e p a i d  o r  s e t  a s i d e .

u Payments not subject to set aside provisions

u (2)  An entry to or a payment out of  the account
of a participant, a clearing

C a n a d ian  Payment  C lea r ing  and  Se t t l ement
A c t
( c o n t i n u e d )

Payments not subject to set aside provisions

u (2)  An entry to or a payment out of  the account
of a participant, a clearing house or a central
counter-party at the Bank to sett le a payment
obligation in a designated clearing and
sett lement system shall  not be the subject of any
provision or order that operates as a stay of that
activity.



CAPITAL MARKETS DEVELOPMENT PROJECT

BANKRUPTCY AND THE CAPTIAL MARKET PHASE 2      36

C a n a d ian  Payment  C lea r ing  and  Se t t l ement
A c t
( c o n t i n u e d )

R ights, etc., not subject to stay

u (3) The rights and remedies of a participant, a
clearing house, a central counter-party or the
Bank in respect of collateral granted to it as
security for a payment or the performance of  an
obligation incurred in a designated clearing and
sett lement system may not be the subject of  any
stay provision or order affecting the ability of
creditors to exercise rights and remedies with
respect to the collateral.

Canad ian  Payment  C lear ing  and  Se t t l ement
A c t
( c o n t i n u e d )

 Nett ing Agreements

Termination
u 1 3 .  ( 1 )  N o t w i t h s t a n d i n g  a n y t h i n g  i n  a n y  l a w  r e l a t i n g  t o  b a n k r u p t c y  o r

i n s o l v e n c y  o r  a n y  o r d e r  o f  a  c o u r t  m a d e  p u r s u a n t  t o  a n
a d m i n i s t r a t i o n  o f  a  r e o r g a n i z a t i o n ,  a r r a n g e m e n t  o r  r e c e i v e r s h i p
i n v o l v i n g  i n s o l v e n c y ,  w h e r e  a  f i n a n c i a l  i n s t i t u t i o n  o r  t h e  B a n k  i s  a
p a r t y  t o  a  n e t t i n g  a g r e e m e n t ,  t h e  f i n a n c i a l  i n s t i t u t i o n  o r  t h e  B a n k
m a y  t e r m i n a t e  t h e  a g r e e m e n t  a n d  d e t e r m i n e  a  n e t  t e r m i n a t i o n  v a l u e
o r  n e t  s e t t l e m e n t  a m o u n t  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e
a g r e e m e n t  a n d  t h e  p a r t y  e n t i t l e d  t o  t h e  n e t  t e r m i n a t i o n  v a l u e  o r
s e t t l e m e n t  a m o u n t  i s  t o  b e  a  c r e d i t o r  o f  t h e  p a r t y  o w i n g  t h e  n e t
t e r m i n a t i o n  v a l u e  o r  n e t  s e t t l e m e n t  a m o u n t  f o r  t h a t  v a l u e  o r  a m o u n t .
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Canad ian  Payment  C lear ing  and  Se t t l ement
A c t
( c o n t i n u e d )

Interpretation
" n e t  t e r m i n a t i o n  v a l u e "  « r e l i qua t net»

u " n e t  t e r m i n a t i o n  v a l u e "  m e a n s  t h e  n e t  a m o u n t  o b t a i n e d
a f t e r  se t t i ng  o f f  o r  o the rw i se  ne t t i ng  the  ob l i ga t i ons
b e t w e e n  t h e  p a r t i e s  t o  a  n e t t i n g  a g r e e m e n t  i n
a c c o r d a n c e  w i t h  i t s  p r o v i s i o n s ;

C a n a d ian  Payment  C lea r ing  and  Se t t l ement
A c t
( c o n t i n u e d )

" n e t t i n g  a g r e e m e n t "  « a c c o r d  d e  c o m p e n s a t i o n »

u " n e t t i n g  a g r e e m e n t "  m e a n s  a n  a g r e e m e n t  b e t w e e n  t w o
o r  m o r e  f i n a n c i a l  i n s t i t u t i o n s  o r  b e t w e e n  t h e  B a n k  a n d
one  o r  more  f i nanc ia l  i ns t i tu t i ons  tha t  i s

– ( a )  a n  e l i g i b l e  f i n a n c i a l  c o n t r a c t  w i t h i n  t h e  m e a n i n g  o f  s e c t i o n
2 2 . 1  o f  t h e  W i n d i n g - u p  a n d  R e s t r u c t u r i n g  A c t ,  o r

– ( b )  a n  a g r e e m e n t  t h a t  p r o v i d e s  f o r  t h e  n e t t i n g  o r  s e t - o f f  o f
p r e s e n t  o r  f u t u r e  o b l i g a t i o n s  t o  m a k e  p a y m e n t s  a g a i n s t  t h e
p r e s e n t  o r  f u t u r e  r i g h t s  t o  r e c e i v e  p a y m e n t s .
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Bankruptcy Provisions of Mauritius

1 4 .  N o n - a p p l i c a t i o n  o f  p r o v i s i o n s  o f  b a n k r u p t c y  a n d  c o m p a n y  l i q u i d a t i o n

( 1 )  S u b j e c t  t o  s u b s e c t i o n  ( 2 ) ,  w h e r e  b y  v i r t u e  o f  t h e  p r o v i s i o n s  o f  t h e  C o m p a n i e s  A c t

o r  t h e  B a n k r u p t c y  A c t  o r  a n y  o t h e r  e n a c t m e n t  i n  r e l a t i o n  t o  b a n k r u p t c y  o r

c o m p a n y  l i q u i d a t i o n  i t  i s  p r o v i d e d  t h a t  -

( a )  a n y  d i s p o s i t i o n  o f  t h e  p r o p e r t y  o f  a  c o m p a n y  a f t e r  c o m m e n c e m e n t  o f  a  w i n d i n g  u p  s h a l l
b e  v o i d ,  u n l e s s  t h e  C o u r t  o r d e r s  o t h e r w i s e ;  o r

( b )  a n y  d i s p o s i t i o n  o f  t h e  p r o p e r t y  o f  a  p e r s o n  w h o  i s  a d j u d g e d  b a n k r u p t  a f t e r  p r e s e n t a t i o n
o f  t h e  p e t i t i o n  f o r  a  b a n k r u p t c y  o r d e r  a n d  b e f o r e  v e s t i n g  o f  t h e  b a n k r u p t ' s  e s t a t e  i n  t h e
O f f i c i a l  R e c e i v e r  s h a l l  b e  v o i d  u n l e s s  d o n e  w i t h  t h e  c o n s e n t  o r  r a t i f i c a t i o n  o f  t h e  C o u r t ,
t h o s e  p r o v i s i o n s  s h a l l  n o t  a p p l y  t o  a n y  d i s p o s i t i o n  o f  d e p o s i t e d  s e c u r i t i e s .

( 2 )  W h e r e  t h e  C o u r t  i s  s a t i s f i e d  t h a t  a  p a r t y  t o  t h e  d i s p o s i t i o n ,  b e i n g  a  p a r t y  o t h e r

t h a n  t h e  C D S ,  h a d  n o t i c e  t h a t  a  p e t i t i o n  h a d  b e e n  p r e s e n t e d  f o r  t h e  w i n d i n g  u p  o r

b a n k r u p t c y  o f  t h e  o t h e r  p a r t y  t o  t h e  d i s p o s i t i o n ,  i t  m a y  a w a r d  d a m a g e s  a g a i n s t

t h a t  p a r t y  o n  s u c h  t e r m s  a s  i t  t h i n k s  e q u i t a b l e  o r  m a k e  s u c h  o t h e r  o r d e r  a s  t h e

C o u r t  t h i n k s  f i t ,  i n c l u d i n g  a n  o r d e r  f o r  t h e  t r a n s f e r  o f  d e p o s i t e d  s e c u r i t i e s  b y  t h a t

p a r t y  b u t  n o t  a n  o r d e r  f o r  t h e  r e c t i f i c a t i o n  o f  t h e  D e p o s i t o r y  R e g i s t e r .

Bankruptcy Provisions of Mauritius
( c o n t i n u e d )

1 5 . S e t - o f f

( 1 ) T h e  C D S  m a y  t e r m i n a t e  i t s  a g r e e m e n t  t o  c l e a r  o r  s e t t l e  s e c u r i t i e s  t r a n s a c t i o n s  o r

t o  a c t  a s  a  d e p o s i t o r y  f o r  s e c u r i t i e s ,  w i t h  a n  i n s o l v e n t  p a r t i c i p a n t  o r  w i t h  a

p a r t i c i p a n t  i n  r e s p e c t  o f  w h i c h  i n s o l v e n c y  o r  b a n k r u p t c y  p r o c e e d i n g s  a r e  t a k e n ,

w h e t h e r  s u c h  p r o c e e d i n g s  a r e  v o l u n t a r y  o r  i n v o l u n t a r y .

( 2 )  U p o n  t e r m i n a t i n g  i t s  a g r e e m e n t  u n d e r  s u b s e c t i o n  ( 1 ) ,  t h e  C D S  m a y  s e t  o f f

o b l i g a t i o n s  b e t w e e n  t h e  i n s o l v e n t  p a r t i c i p a n t  a n d  t h e  C D S ,  i n  a c c o r d a n c e  w i t h

t h e  p r o v i s i o n s  o f  t h e  a g r e e m e n t ,  a n d  i f  o n  t e r m i n a t i o n  t h e r e  i s  a  n e t  t e r m i n a t i o n

s u m  o w e d  t o  t h e  C D S  b y  t h e  i n s o l v e n t  p a r t i c i p a n t ,  t h e  C D S  s h a l l  b e  d e e m e d  t o

b e  a  c r e d i t o r  o f  t h e  i n s o l v e n t  p a r t i c i p a n t  i n  r e s p e c t  o f  t h a t  n e t  t e r m i n a t i o n  s u m .

( 3 )  T h e  C D S  m a y ,  n o t w i t h s t a n d i n g  a n y  o t h e r  e n a c t m e n t ,  r e a l i s e  a s s e t s  o f  t h e

i n s o l v e n t  o r  b a n k r u p t  p a r t i c i p a n t  p u r s u a n t  t o  a  p l e d g e  i n  f a v o u r  o f  t h e  C D S  o r

p u r s u a n t  t o  t h e  r u l e s  o f  t h e  C D S  o r  g u a r a n t e e s  e s t a b l i s h e d  b y  t h e  C D S  in

a c c o r d a n c e  w i t h  i t s  r u l e s .
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1 6 .  N o n  -  a p p l i c a t i o n  o f  t h e  s e c t i o n  1 3  o f  t h e  C o m p a n i e s  A c t

( 1 )  S u b j e c t  t o  s u b s e c t i o n  ( 2 ) ,  s e c t i o n  1 3  o f  t h e  C o m p a n i e s  A c t ,  i n s o f a r  a s  i t  p r o v i d e s

t h a t  a  t r a n s f e r  o r  c o n t r a c t  o f  s a l e  o f  s h a r e s  o r  d e b e n t u r e s  i n  c o n t r a v e n t i o n  o f  t h e

s e c t i o n  s h a l l  b e  v o i d ,  s h a l l  n o t  a p p l y  t o  a n y  d i s p o s i t i o n  o f  d e p o s i t e d  s e c u r i t i e s .

( 2 )  T h e  C o u r t  m a y ,  o n  b e i n g  s a t i s f i e d  t h a t  a  d i s p o s i t i o n  o f  d e p o s i t e d  s e c u r i t i e s  w o u l d

i n  t h e  a b s e n c e  o f  s u b s e c t i o n  ( 1 ) ,  b e  v o i d ,  o n  t h e  a p p l i c a t i o n  o f  t h e  R e g i s t r a r  o f

C o m p a n i e s  o r  a n y  p e r s o n ,  o r d e r  t h e  t r a n s f e r  o f  t h e  s h a r e s  a c q u i r e d  i n

c o n t r a v e n t i o n  o f  s e c t i o n  1 3  o f  t h e  C o m p a n i e s  A c t .

Bankruptcy Provisions of Mauritius
( c o n t i n u e d )

1 7 .  C h a r g i n g  o r  p l e d g i n g  o f  s e c u r i t i e s

( 1 )  W h e r e  a  d e p o s i t e d  s e c u r i t y  i s  c h a r g e d  o r  p l e d g e d  b y  a  d e p o s i t o r  ( i n  t h i s  s e c t i o n

r e f e r r e d  t o  a s  " c h a r g o r"  o r  " p l e d g o r" )  i n  f a v o u r  o f  a n y  p e r s o n  ( i n  t h i s  s e c t i o n

r e f e r r e d  t o  a s  " c h a r g e e "  o r  " p l e d g e e " ) ,  t h e  C D S  o r  a  p a r t i c i p a n t ,  w i t h  o r  t h r o u g h

w h o m  t h e  s e c u r i t i e s  a c c o u n t  o f  t h e  d e p o s i t o r  i s  m a i n t a i n e d ,  s h a l l  o n  a  r e q u e s t  i n

w r i t i n g  m a d e  b y  t h e  d e p o s i t o r ,  c h a r g e e o r  p l e d g e e ,  a s  t h e  c a s e  m a y  b e ,  t r a n s f e r

o r  c a u s e  t o  b e  t r a n s f e r r e d  s u c h  s e c u r i t y  i n t o  t h e  s e c u r i t i e s  a c c o u n t  o f  t h e

c h a r g e e  o r p l e d g e e ,  a s  t h e  c a s e  m a y  b e ,  m a i n t a i n e d  f o r  s u c h  p u r p o s e .

( 2 )  W h e r e  a  r e q u e s t  i s  m a d e  b y  a  c h a r g e e  o r  p l e d g e e  a s  p r o v i d e d  u n d e r  s u b s e c t i o n

( 1 ) ,  s u c h  r e q u e s t  s h a l l  b e  s u p p o r t e d  b y  d o c u m e n t s  e v i d e n c i n g  s u c h  c h a r g e  o r

p l e d g e  i n  h i s  f a v o u r .

( 3 )  T h e  s e c u r i t i e s  a c c o u n t  m a i n t a i n e d  b y  t h e  c h a r g e e  o r  p l e d g e e  p u r s u a n t  t o

s u b s e c t i o n  ( 1 )  s h a l l   b e   d e s i g n a t e d  a s  t h e  " P l e d g e d  S e c u r i t i e s  A c c o u n t " .
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( 4 )  W h e r e  a  c h a r g e  o r  p l e d g e  o v e r  a  d e p o s i t e d  s e c u r i t y  h a s  b e e n  d i s c h a r g e d  o r

r e l e a s e d ,  t h e  C D S  o r  p a r t i c i p a n t ,  a s  t h e  c a s e  m a y  b e ,  s h a l l ,  u p o n  r e c e i p t  o f  a

n o t i c e  i n  w r i t i n g  f r o m  t h e  c h a r g e e  o r  p l e d g e e  c o n f i r m i n g  t h e  s a m e ,  t r a n s f e r  t h e

d e p o s i t e d  s e c u r i t y  i n t o  t h e  s e c u r i t i e s  a c c o u n t  o f  t h e  c h a r g o r o r  p l e d g o r.

( 5 )  T h e  p r o v i s i o n s  r e l a t i n g  t o  t h e  t r a n s f e r  o r  w i t h d r a w a l  o f  d e p o s i t e d  s e c u r i t i e s  s h a l l

a p p l y , m u t a t i s  m u t a n d i s ,  t o  s e c u r i t i e s  i n  t h e  " P l e d g e d  S e c u r i t i e s  A c c o u n t " .

( 6 )  W h e r e  a  p l e d g e  o f  a  s e c u r i t y  i s  e f f e c t e d  i n  t e r m s  o f  s u b s e c t i o n  ( 1 ) ,  t h e  e n t r i e s  i n

t h e  r e c o r d s  o f  t h e  C D S  c o n s t i t u t e -

( a )  t h e  e n d o r s e m e n t  o f  t h e  s e c u r i t y  f o r  t h e  p u r p o s e  o f  A r t i c l e  2 0 7 6  o f  t h e  C i v i l  C o d e ;  a n d

( b )  r e g i s t r a t i o n  o f  t h e  p l e d g e  o f  t h e  s e c u r i t y  i n  t h e  r e c o r d s  o f  t h e  i s s u e r  f o r  t h e  p u r p o s e  o f
A r t i c l e  2 0 7 7  o f  t h e  C i v i l  C o d e .

Bankruptcy  Re lated Prov is ions

Proposed Art icle 1

u W h e r e  s e r v i c e  a g r e e m e n t  i s  e n t e r e d  i n t o  b e t w e e n
M C S D  a n d  i t s  p a r t i c i p a n t  a t  a n y  t i m e  p r i o r  t o  t h e
c o m m e n c e m e n t  o f  t h e  d e c l a r a t i o n  o f  b a n k r u p t c y  o f  s u c h
par t i c ipan t

– 1 .  n o t w i t h s t a n d i n g  t h e  d e c l a r a t i o n  o f  b a n k r u p t c y  t h e  a g r e e m e n t
c a n  b e  t e r m i n a t e d  b y  t h e  M C S D  a t  a n y  t i m e ;  ( A r t i c l e  6 0 5 )

– 2 .  n o t w i t h s t a n d i n g  t h e  d e c l a r a t i o n  o f  b a n k r u p t c y ,  t h e  o b l i g a t i o n s
b e t w e e n  t h e  p a r t i e s  t h e r e t o  m a y  b e  s e t  o f f  i n  a c c o r d a n c e  w i t h  i t s
p r o v i s i o n s ; ( A r t i c l e  5 9 0  a n d  5 9 1 )

– 3 .  a n y  n e t  a m o u n t  o f  m o n e y  a n d  s e c u r i t i e s  r e s u l t i n g  f r o m  t h e
o f f s e t  a n d  o w e d  b y  t h e  b r o k e r  i s  a  c l a i m  p r o v a b l e  i n  b a n k r u p t c y
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Proposed Art icle 1 ( c o n t i n u e d )
– 4 .   c a n n o t  b e  r e f u t e d  b y  t h e  t r u s t e e  o r  c r e d i t o r s  i n  b a n k r u p t c y

( A r t i c l e  6 5 0 )

– 5 .  t h e  f u l f i l l m e n t  o f  t h e  o b l i g a t i o n s  t h e r e o f  c a n n o t  b e  r e j e c t e d  b y
t h e  t r u s t e e  ( A r t i c l e  6 5 0 )

– 6 .  t h e  r i g h t  t o  a  s e p a r a t e  s a t i s f a c t i o n  b y  t h e  e n f o r c e m e n t  o f  a
c l a i m  o r  b y  a  s e c u r i t y  i n t e r e s t  i n  t h e  b r o k e r ' s  a s s e t s  ( A r t i c l e  6 5 0 )

• a .  a r e  n o t  a n n u l l e d  b y  a n y  b a n k r u p t c y  p r o c e e d i n g  a n d  r e m a i n

e n f o r c e a b l e

• b .  a n d  p r o c e e d i n g  f o r  e x e c u t i o n  c a n  b e  i n i t i a t e d  o r  c o n t i n u e d  a s

t h o u g h  i t  w a s  b a s e d  o n  a  l e g a l  t r a n s a c t i o n  m a d e  b y  t h e  t r u s t e e  i n

b a n k r u p t c y .  ( A r t i c l e  6 0 5 )

Bankruptcy  Re lated Prov is ions

Proposed Art icle 2

u W h e r e a s  c u s t o m e r  p r o p e r t y  i s   i n  t h e  c u s t o d y  o r
admin i s t ra t i on  o f  t he  bank rup tcy  t rus tee ,  t h i s  p rope r t y
s h a l l  b e  p r o t e c t e d  f r o m  u s e  b y  t h e  t r u s t e e  f o r  a n y
p u r p o s e s  i n c l u d i n g  a d m i n i s t r a t i o n  e x p e n s e s ,  p a y m e n t  o f
t a x e s ,  o r  w a g e s  o f  t h e  b r o k e r  a n d  i n s t e a d  s h a l l  b e
r e t u r n e d  t o  t h e  c u s t o m e r  o r  t h e  M C S D  d e p e n d i n g  o n
w h e t h e r  M C S D  h a s  r e t u r n e d  s e c u r i t i e s  o r  m o n e y s  t o  t h e
c u s t o m e r  i n  a c c o r d a n c e  w i t h  t h e  s e r v i c e  a g r e e m e n t .
( A r t i c l e s  616  and  618 )
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Proposed Art icle 3

u W h e r e a s  i n  a c c o r d a n c e  w i t h  p r o p o s e d  a r t i c l e  1 ,  n o
l awsu i t s  sha l l  b e  i n s t i t u t ed  by  t he  T rus t ee  aga i n s t  t h e
M C S D  t o  r e c o v e r  p r o p e r t y  o r  S G F  t o  r e c o v e r
cont r ibu t ions .  (A r t i c l e  589)

Proposed article 4

u W h e r e a s  u n d e r  n o  c i r c u m s t a n c e s  s h a l l  a  b r o k e r  o r  a
t r u s t e e  i n  b a n k r u p t c y  o p e r a t e  a  b r o k e r  b u s i n e s s  o n c e  t h e
b roke r  i s  dec l a r ed  bank rup t .  ( A r t i c l e  589 )

Bankruptcy  Re lated Prov is ions

Proposed Art icle 5

u W h e r e a s  M C S D  i n  a  b a n k r u p t c y  p r o c e e d i n g  s h a l l  b e
sub roga t ed  t o  t h e  r i gh t s  o f  t h e  cus t omer .  ( A r t i c l e  650 )


